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MaryAnn and Pam: Attached is OSM's decision denying SUWA's petition
seeking to designate lands within the Lila Canyon Permit as unsuitable
for mining

Thanks, Denise

Denise A. Dragoo, Esq.
Snel l  & Wi lmer L.L.P.
15 West South Temple, Suite 1200
Salt Lake City, Utah 84101
Phone: 801-257-1998
Fax: 801-257-1800
E-Mail: ddragoo@swlaw.com <mailto:ddragoo@swlaw.com>

PRIVILEGE STATEMENT

The information contained in this electronic mail message is
confidential information intended only for the use of the individual or
entity named above, and may be privileged. lf the reader of this message
is not the intended recipient or the employee or agent responsible to
deliver it to the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly
prohibited. lf you have received this communication in error, please
immediately notify us by telephone (801-257-1959) and delete the
original message. Thank you.

GC: <STEVEALDE R@utah. gov>
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August 24,2006

Stepiren Bloch, Staff .AttorneY

Southem Utatr Wilclenress A lliance

4?5 East 100 Soutlt
Salt Lake City, Utah 841] 1

Dear.Mr. Bloch:

The Otfice of Sr-rrface Mining (OSM) has completed its review of the petitiott to

designate all lanrls lyirr.g withil fhe zone of subsidence of t[e proposed Lila Canyon

Exterrsiou to tlrr; Uoitetanyon Mi:ne (Permit Area B) as unsuitable ibr sulface coal

rnitring operations,

Basecl on ouf review, pursuant to 30 cFR $769.1aG) OSM has detennined thnt it will rrot

process SUWA,s p.iiiion to clcsignate ttre i-jla Canyon Extcns'ion to the 'FTorsc Canyon

Miue as '.nsuitable'foi surr*.. cJal rr.ining opcratiotts. The enclosed response explains

our detcrminatiorr not to proc{:$s the pctitiorr'

lve thar:k you for thc opportrmity to consicler the potition,

unitect states Dcpartment ot'the Interion

OFF'ICE ()I . '  SLIRFACE MININC
Reclnnrrrtirtrt ttnd En tirrcentcrrt

P.O. Bax 46667
f)envcr' (--ololnclcr lt0l0 |''66tj7

SincerelY,

' J &Mt v, {''''G''},'h''
James F- Fuiton, Chiof
Denver Ficld Division

Enslo.srtre

cc w/er:clrrsure: Al Klefur, WRO
John Kurrz, SOL

-tr' A *{:ffi l*' l? i-D- q"fu*.;*
lrr,rfitvt HItXfrA=4T3g{
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Re-sponse to Petition
Surface

to Desigpate Lands as ljnsuitable for

Coal Mining OPerations

August 24,2006

Int{oductiot!

On July 25, 2006, the OtEce of Surface Mining's (OSM) Denvor Field Division (DFD)

*riv*O a petition to desigrrate all lands tying wittrin tlre zone of subsidcnce of the

proposcd Lila Canyon Extension to tlre Horse Canyon Mine ("subjectlands') as

unsuitable for Surfaoe coal nrirring operations. The petition wa's submitted by the

Soutlrern Utah Vfilderncss A]lianc. iStfWe). SUWA urges the Sccretary to designate

the subject lanc]s as unsuihblo lbr surface cool nrining opcrations becarue such lunds are

either knolvn to corrtnin or iikely io contain a significarrt numbcr of historic and

prehistori.c sites.

SUWA's petitior: covers 5,544 acres corrtainod within six Fecleral leases currently held by

IJtahArne'icarr Er:ergy, .t*i. pni1. 'ilre permit area is conrptised of two pennit ote$s:

p"rnrit Ar.eo A (tn. frirrr Cayo' Mine)i and Permit Area B (the proposed Lila Canyon

Exterrsion).

Petitiplrs I'or Sesisnsting Lands Unsuitablc fpf Minitls

Section 522(c) of tle Sruface N4ining Control and Rcclantatiorr Act of l9?7 (SMCRA or

the Act) atlows any person having ali intercst wjrich is or nray be adversely affectcd to

perition the regulatoiy arrthoriry ti have an ares ciesignatod as unsuittrble for surface coal

nrining operattns, ih* spu"ific prooedrrcs for processing sttch pelitions are found in 30

Cfn Purts 764 (State process) and 769 (Federal process)'

Tlre Fedcral rogulations at 30 cFR $769.14(9) read a"s follows:

OSM may cletermine not to process any petition received i:rsofar as it pertains to

lands for wlrich an atjpinistratively cornplete pcrmit application has beerr filed

ancl the first rrcwspaper notice htrs been published' Based on such a

dr,.te nninatio,r, O.$'TvI may issue a tlecision on a. conrplcte and irccurate permit

appli.cotion ancl shall infc,nn the petitioner why OSN{ cannol cousider lhe part of

the petitiorr pertainirrg to the proposed pernrit area'

Tl:is rule ,,.. .is the result of the rcmonable cxercjse of OSM's discletioir it lmplemerrting

the Act,,'arrcl,,,,.rvill strike a t'air batlrnce between tlre petitioner's intereBt and an

ooeratoi.'s corumitrrre:rt to rrli]]e"" 48.ttll41333 (Sept. 14, 1983).

P. 03
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F'indinss aq4 AnqIY$is

The pleanrble language to 30 CFR \s$764'15(a)(7) aud 769'14(g) is instructive in.

<ietermining whetherio process a lands ulsuitable petition once a permitapplication has

bcen filed arrcl the first newspaper notico has beeu publishcd. Tlre proamble language to

section 769.14(g) rloes not oontuin any instructive ianguage per se, but ret'ers the reader to

the preamble lairguage to Par1764. Specifically, this latguage statas that 30 CFR

$Zeb.f +(g) was ,l. .propos"a to proteit tlro interests of operators who have invested

$gnin*uttt expense aud time in proparirrg and sul>ndtting extensive documentation and

inTormation requir.ed for a permit erpplication." 48 FR 41332 (Sept' ]-a:].?1i):,
I\doreover, in responding to a comment tlrat this provision (30 cFR $769-14(-e)) would

rnrjustly preclude petitio-ners ftonr the petition process because of inadecluato knowtedge

of *r, f *nit status, OSM noted that "...the provision r:ecognizes the tir:re after which the

fililg anrl con.sideratio.n of a petition wilt prJclud.e aotior: on a pemit application' Tho

new-provisign will prevent the administrative processing.of petitions liom being used to

in.,puir surface nrirring operations on land$ for rvhicJr petitioners could eadier have filed

poiitionr, Tt cloes not IakL away the right {br citizen participation, but does set limits on

ihc et't-ects the timing of rr petition filing [hns] on a perrnit applicrrtion. The petition

proco.$s is more a ge-neral i*.1-uu" pta,iring iool than it is a means to make .rite-spccific

decisious + r. *. pslilioners shordclie looking ahead. to ideutifying areas which should

not bc mjned, not reacting on a site-by-site basis. * * + This new rule doos rrot mestl,

however, tSar importalt issiles rvill not be corrsidered or that the public will be excluded

ia the consi4cration of 1:ermits. The pemrit review proccss includes ulCIafls fol citizeu

input anrl frrr consicleration of imporlant issiles." Id' nt 41332-41333'

After reviewrng a1i of rhe information nracle available to it, OSM finds the ibllowittg:

1. UEI "su[ilittcrj the initinl pctmit applicati.on on f)ecetnber 2?' 1998'

?,. A pernrit was srt$sequcntly issuecl ou }uly 27,2001, artd Mining Plan Approval

was gtranted in. Novcrnber of 2001'

3. SIJWA filed an objcction to tlre perrnit on. Septenrber 4, 2001, i}nd a, subsequent

hearir:g before the Utah Board olOil Gas, and Minilg fl3oard) rcvcrsed the Utah

Divjsio6 of Oil, Gas and Minirrg's (Division) decision, denyirrg the permit in

Decenrber of 2001.

4. UEI resubmitted its permit application on Fcbruary 11, 2002 artd the Division

requirccl UEI to reprtblish it as a neiv pernrit'

5. Tlre Division:flound tt're rrpplication to be a<iminjstratively courplete on F'eb_ruit'ry

ZS,Z00Z, and the public notice of completelress wits frrst prrblishecl in the Sun

Adyg!4!e r:n FcbruaqY ?8, 2002.

fj, Arr in:fbrmal confr:rcncE on the resnbnritted penrrit applicntion puclcngu lvas held

ol.lvlay 21, 2002 and ..iubslrrrtial perrnitting rrctivity e:tsued as a resttlt'
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7. The pr.otracfed pcnnitting activity that occurred betweEn thc earlier determiuatio[

of administrativo compleleness prcmpted the Divisiou to nrake a secorrd

adrlinisnative conrpleieness dEtermination on Marolr 26,2004. The public notice

of conrpleteness was lirst pubtished in the EuIery countY Progress ou April 6,

2044.

g. SUWA again r-equcsted un inlbrmal couference to discuss issues of concern

regar-ding-the Division'"s determinerion of administrative corupletenery lor the

,of,ittt pkmit application package. The infomral confererce was held ort July 7'

2004.

g. Following the informal conference on July zg,zl0d,,the Director of thc Division

ordererl that the materials submitted by the participants of the conference and tbe

record created at the conference be reviewed and oonsiclered by the Division in

the normal courue of its orrgoirrg review of tte new perrnit for the Lila Canyon

Extensi,rn of the Horse Canyon Mine.

l0- On Novenrber g, 2005, another in1'ormal confererrce was lreld by the Division to

acldress SUWA'; aonc.sro that the Division and UEI had still not oonrplied with

the Board's Z00l ruling. Among other thirigs, SUWA asssrtcd that the Division

had lot complied with Sectiou 106 of the National Historic Presewatiorr Act

(M{pA). Since the conference was lreld, DOGM lras undettaken initial efforls to

conrply witlr the NI{PA Section 106 proccss, lhough the procees has not yet been

completed.

11. Silce .Iauuary 13, 2006, SUWA ha.s beel actively partioipating as a "consulting

pzu-ty" irr the technical a.decluacy rcview of ttre permit with rcspect to the NIiPA

Section l06proccss.

i2'Mrrpspr.ovidedbySUWAinitspeti t ionvcri$,t lrattJreanticipatedare.aof
subsidence Lies withjn the footpr{nt of PennitArea B. An adnrinistratively

complete application fur Permit Area B has bpen received by the Division and the

first newspaper notice Published-

The findings illustrate that SUWA. has bcen infimately iuvolved with the proposed Lila

Canyon Eitension pemritting process for near:Jy fivrl years. It has roquested several

administrative hearings, ,onf"r.ooes, and reviews throu.gliout the process and continues

to actively monitor nnd parficipate in pcrmitting clecisions. Accordingly, SIIWA's

menrbers have been airclecl evuty opportunityto participate, provide substantial-input,

ancl coosider inrportant issues throughout the pcrmitting procoss. Most inrportlntly'

however., is thc ihct thnr. the Divisioii has previously founrJ UEl.'s Lil:r Canyon Exteusior:

Permit applicarion to be aclministratively cornplete ffid he.-tirst gewspaper notice has

bcen puhlished. 30 cFR $769,14(g) clearly ,lllorvs osM the discretion trr not Proccss a

f"tiiiot.t wlrere ar arlnrinistrntively Jonrplele permit ap-plicartion has been filed and the first

newspapor notice has been publiihed. bonsicJcring SUWA's elose and ler:gthy

inv,:lv#e'r with the l.iln ianyoo Extcrnsioll permitling process during the past five
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yeat's, it has hact ample opportunityto file al unsuitabiiity petition' To accept ancl

corrsirl,Jr SUWA's petition more than two ysa15 after the pUblic notice of completeuesS

was lirst publishedwould constitute an unwaffanted delay of minirrg operatiorts by

preclucling actiorr ott the pemrit application'

-[n'or the rpilsons cliscussed abovo, pu$uailt to 30 CFR $769'la(g) OSM-has delennined

tlrat it will not process SUWA's-fefition to ctesignate the Lila Canyon Extension to the

Horr. Carryon-Ivlinc as uns[itable for surface coal rnining operations'


